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Abstract :

The role that jus cogens rules play in settling disputes in international trade
contracts is not hidden from anyone, whether the dispute is brought before the
national judiciary or before arbitral tribunals. Therefore, it was necessary to
identify the concept of these rules, and then the role that they can occupy in
settling these disputes.

It is well known that national jus cogens rules vary into rules related to public
order and others called police rules. However, the role played by the first is
different from the second. While the first is entrusted with excluding the solutions
indicated by the contract law regarding relations of an international character, the
second intervenes and imposes itself even before the applicable law is known,
whatever the nature of the relationship itself. Despite this, it is often difficult to
intervene in the name of the international public order to oppose the solutions
proposed by the law of the contract on the grounds that they conflict with the
fundamental foundations prevailing in the legal system of the judge's country. This
appears in the hypothesis in which that system recognizes such solutions, but in
other issues, as it appears also in the case in which the law of the contract decides
just solutions that this system allows and even supports. On the other hand, all
legal systems allow the implementation of the so-called police rules. which must be
implemented even before the applicable law is known. They are rules that must be
respected regardless of the nature of the relationship, whether it is internal or of
an international nature, and regardless of whether the solutions determined by the
law of the contract are just or not. However, the issue of the difficulty is related to
the absence of a specific criterion that helps in standing on such a rule. On the
other hand, dealing with the judiciary and its intervention in implementing this rule
also helps a lot in determining its nature. Despite the foregoing, the nature of
international private relations in general, and international trade relations in
particular, requires reducing the role that these or that rules can play. This is
because interference in the name of the rules of the international public order
requires a close relationship between the contract and the legal system of the
judge’s country, whatever that relationship is, and whether it is related to the
nationality of the parties, or the place of conclusion of the contract or the place of
its implementation and the order of its effects. This effect also affects the rules of
the police in the sense that the obligatory application of these rules by the national
judiciary makes the parties to the relationship prefer to resort to arbitration in
order to reduce the role that these rules can play, in the hope of obtaining safe
relations and a fair settlement of their disputes.
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