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الددددددوي الدددددلق الع ددددد  القواةدددددد ا مدددددرت ا اسدددددو ة منا ةدددددا  ةقدددددو  ال  دددددايت إن 

سددددواض ةرلددددع المنا ةددددة لقددددي ا  مددددا  الق دددداض   خفددددى ةلددددى   ددددد  ،  لا الدولوددددة

. ولهدددددلا كدددددان مدددددع الددددد    الوقدددددو  ةلدددددى  مدددددا   ولدددددا  ال حكدددددوم  الدددددوطني  

احد دددددد مفهدددددو   دددددل  القواةدددددد ، ومدددددع لدددددم الددددددوي الدددددلق  مكدددددع  ن اقددددد ل  ا 

 اسو ة  ل  المنا ةا  .

مدددع المعدددرو   ن القواةدددد الوطنودددة ا مدددرت ا ندددوب إلدددى قواةدددد ا علددد  لالن دددا  العدددا  ف 

الددلق امايسدد  ا ولددى  خ لدد  ةددع  و خددري  طلدد  ةلوهددا قواةددد ال ددولوس . لوددد  ن الدددوي

الثاىوددة. ففددي  ددوع  ن ا ولددى  ندداا  ددا اسدد  عا  الحلددوا ال ددي  قددور  ددا قدداىون العقددد لقددين 

الع قددا  تا  الطدددالو الدددولي ، فدددٌن الثاىودددة ا دددخت وافدددرر ىفسدددها   ددى ق دددت معرفدددة 

تلدد  القدداىون الواجددت ال ط ودد  ، و  ددب كاىددع ط وعددة الع قددة تامددا . وةلددى الددر م مددع 

فٌىدد  ا كثوددر مددع ا  وددان  صددعت ال دددخت لاسددم الن ددا  العددا  الدددولي لمنا  ددة الحلددوا 

ال ددي  طر هددا قددداىون العقددد لح دددة اعايلددها مدددو ا سددس ال و ر دددة السددا دت ا الن دددا  

القدداىول لدولددة القالددي. و  دددو تلدد  ا الفددرر الددلق  عددم  فودد  تلدد  الن ددا  لمثددت 

، كمدددا   ددددو تلددد     دددب ا الحالدددة ال دددي  قدددري  الدد  الحلدددوا ولكدددع ا موالدددوو  خدددري

فوهددا قدداىون العقددد  لددولاي ةا لددة  سددمظ  ددا  ددلا الن ددا  لددت و ً ددد ا .وةلددى  ددعود  خددر 

فدددٌن كافدددة ا ى مدددة القاىوىودددة اسدددمظ لٌةمددداا مدددا  سدددمى لقواةدددد ال دددولوس وال دددي   عدددوع 
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لا دددما  قواةدددد واج دددة ا يإةمالهدددا   دددى ق دددت معرفدددة القددداىون الواجدددت ال ط وددد  . فهددد

ل دددل الن دددر ةدددع ط وعدددة الع قدددة  اخلودددة كاىدددع  و تا  طدددالو  ولدددي ، ول دددل الن دددر 

 قري دددا قددداىون العقدددد ةا لدددة    لا . لودددد  ن مثددداي ال دددي    دددب ةمدددا إتا كاىدددع الحلدددوا 

ا الوقدددو  ةلدددى مثدددت  ددددل   الصدددعولة   علددد  ل ودددا  المعوددداي المحدددد  الددددلق  عدددوع

الق دداض وادخلدد  لٌةمدداا الدد  القاةدددت  سدداةد فددٌن اندداوا ومددع ىا وددة  خددري . القاةدددت

ا احد ددد ط وع هددا . وةلددى الددر م ممددا اقددد  فددٌن ط وعددة الع قددا  الخا ددة    ددب  كثوددراي 

الدولوددة لصددفة ةامددة ، وة قددا  ال  ددايت الدولوددة لصددفة خا ددة اق  ددي اقلددو  الدددوي 

لن دددا  لع ددد   دددل  القواةدددد  و الددد  . تلددد   ن ال ددددخت لاسدددم قواةدددد ااالدددلق  مكدددع  ن 

 ، العددا  الدددولي اق  ددي وجددو  ة قددة ولوقددة لددوع العقددد والن ددا  القدداىول لدولددة القالددي

إلدددرا   لمحدددتوسدددواض اعلقدددع ل نسدددوة ا طدددرا  ،  و ، وتلددد    دددب كاىدددع الددد  الع قدددة 

مكددان انفوددل  واراوددت  لدداي  . و نطلددي   ددلا ا لددر    ددب ةلددى قواةددد ال ددولوس  العقددد  و

اط ودد   ددل  القواةددد مددع جاىددت الق دداض الددوطني ى عددت مددع  طددرا   الزاموددةلمعنددى  ن 

الل دددوض لل حكدددوم ل ودددة اقلدددو  الددددوي الدددلق  مكدددع  ن الع ددد  الددد    ح دددلونالع قدددة 

 واسو ة ةا لة لمنا ةامم .       ، القواةد ، وتل   م ي ا الحصوا ةلى ة قا   منة

 . واةد الوطنوة ، الن ر ة ، ال ط و  قمنه وة ، الالكلمات المفتاحوة : 
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Abstract :  

The role that jus cogens rules play in settling disputes in international trade 
contracts is not hidden from anyone, whether the dispute is brought before the 
national judiciary or before arbitral tribunals. Therefore, it was necessary to 
identify the concept of these rules, and then the role that they can occupy in 
settling these disputes.  

It is well known that national jus cogens rules vary into rules related to public 
order and others called police rules. However, the role played by the first is 
different from the second. While the first is entrusted with excluding the solutions 
indicated by the contract law regarding relations of an international character, the 
second intervenes and imposes itself even before the applicable law is known, 
whatever the nature of the relationship itself. Despite this, it is often difficult to 
intervene in the name of the international public order to oppose the solutions 
proposed by the law of the contract on the grounds that they conflict with the 
fundamental foundations prevailing in the legal system of the judge's country. This 
appears in the hypothesis in which that system recognizes such solutions, but in 
other issues, as it appears also in the case in which the law of the contract decides 
just solutions that this system allows and even supports. On the other hand, all 
legal systems allow the implementation of the so-called police rules. which must be 
implemented even before the applicable law is known. They are rules that must be 
respected regardless of the nature of the relationship, whether it is internal or of 
an international nature, and regardless of whether the solutions determined by the 
law of the contract are just or not. However, the issue of the difficulty is related to 
the absence of a specific criterion that helps in standing on such a rule. On the 
other hand, dealing with the judiciary and its intervention in implementing this rule 
also helps a lot in determining its nature. Despite the foregoing, the nature of 
international private relations in general, and international trade relations in 
particular, requires reducing the role that these or that rules can play. This is 
because interference in the name of the rules of the international public order 
requires a close relationship between the contract and the legal system of the 
judge’s country, whatever that relationship is, and whether it is related to the 
nationality of the parties, or the place of conclusion of the contract or the place of 
its implementation and the order of its effects. This effect also affects the rules of 
the police in the sense that the obligatory application of these rules by the national 
judiciary makes the parties to the relationship prefer to resort to arbitration in 
order to reduce the role that these rules can play, in the hope of obtaining safe 
relations and a fair settlement of their disputes.  
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